STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 99- F-13

Dat e i ssued: August 25, 1999

Request ed by: Robert R Schai bl e, Deputy Secretary of State

- QUESTI ONS PRESENTED -

VWhether a purported Uniform Commercial Code financing statenent
listing the same person as both the debtor and the secured party
qualifies to be filed under the Uniform Conmmrercial Code.

Whether a purported Uniform Conmercial Code financing statenent
listing only nontransferable items such as birth certificates, socia
security nunbers, drivers’ | i censes, or blank “sight drafts”
qualifies to be filed under the Uniform Conmmrercial Code.

- ATTORNEY GENERAL’S OPI NI ONS -

It is nmy opinion that a purported Uniform Commercial Code financing
statenent listing the sane person as both the debtor and the secured
party does not qualify to be filed under the Uniform Conmrercial Code.

It is nmy opinion that a purported Uniform Commercial Code financing
st at enent listing only nontransferable itenms such as  birth
certificates, social security nunmbers, drivers’ |licenses, or blank
“sight drafts” does not qualify to be filed under the Uniform
Commer ci al Code.

- ANALYSES -
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The Uniform Conmmercial Code (UCC) was initially enacted in North
Dakota in 1965 as N.D.C.C. title 41. 1965 N.D. Sess. Laws ch. 296

Subsection 1 of N.D.C.C. 8§ 41-01-02 provides that the UCC “shall be
liberally construed and applied to pronote its underlying purposes
and policies.” Those purposes and policies are spelled out in
subsection 2.

2. Underlying purposes and policies of this title are:

a. To sinmplify, clarify, and nodernize the
| aw governi nhg conmerci al transactions.

b. To permt the continued expansion of
commercial practices through custom usage, and
agreenent of the parties.

C. To make uniform the | aw anong the vari ous
jurisdictions.

N.D.C.C. 8§ 41-01-02(2) (enphasis added). Thus the entire UCC is
i ntended to govern only conmercial transactions.

Security interests and financing statenents used to perfect them are
governed by N.D.C.C. ch. 41-09. The scope of ND.C.C ch. 41-09 is
found in NND.C.C. § 41-09-02:

1. Except as otherw se provided in section 41-09-04
on excluded transactions, this chapter applies to:

a. Any transaction (regardless of its form
which is intended to create a security interest
in personal property or fixtures including
goods, docunent s, i nstrunments, gener a
i ntangi bl es, chattel paper, or accounts.

b. Any sal e of accounts or chattel paper.

1. This chapter applies to security interests
created by contract

N.D.C.C. 8§ 41-09-02(1), (2). Looking at the definitions in the
statutes assists in understanding the proper scope of the UCC. This
is a necessary step in responding to the questions presented.
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A security interest is defined as “an interest in personal property
or fixtures which secures paynent or performance of an obligation.”
N.D.C.C § 41-01-11(37)(a). The term contract is defined as “the
total legal obligation which results from the parties’ agreenent as
affected by this title and any other applicable rules of law”
N.D.C.C. 8§41-01-11(11) (enphasis added). This is consistent wth
the dictionary definition of contract as an “agreement between two or

nore parties.” The Anmerican Heritage Dictionary 317 (2d coll. ed.
1991). Debtor is defined as “the person who owes paynent or other
performance of the obligation secured . . . .7 N.D.C.C. 8§ 41-09-
05(1)(e). A secured party is “a lender, seller, or other person in
whose favor there is a security interest . . . .” NDCZC 8§ 41-09-
05(1) (M.

A security interest, therefore, is an interest in property which is
given, by contract, from one person to another person to secure an
obligation which the giver of the security interest (the debtor) owes
to the person to whom the security interest is given (the secured
party). Consequently, it is my opinion that a purported financing
statenent that lists the sanme person as both the debtor and the
secured party is, as a matter of law, outside the scope of the UCC
and therefore does not qualify to be filed under the UCC

A financing statenment, to be sufficient under the UCC, nust contain,
anong other things, “a statement indicating the types, or describing
the itenms, of collateral.” N.D.C.C. 8§ 41-09-41. See N.D. Adm n.
Code § 72-01-02-06 (listing reasons for which a tendered financing
statenment nust be rejected). Collateral is defined in ND C C
8 41-09-05(1)(d) as “the property subject to a security interest, and
i ncludes accounts and chattel paper which have been sold.” As
di scussed above, the UCC is neant to govern conmercial transactions.

A nontransferable docunent such as a birth certificate, driver’'s
license, or a social security nunber does not have any legitimte

comerci al val ue. Li kew se, a purported interest in blank “sight
drafts” would not signify a legitimte commercial interest. A “sight
draft” is defined as a “draft or bill that is payable upon demand or
presentation.” The American Heritage Dictionary 1138 (2d coll. ed

1991). Thus, while a conpleted sight draft would signify a right to
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payment under certain conditions, a blank sight draft does not
indicate the right to anything.?

The definitions in NND.C.C. 88 41-09-05 and 41-09-06 help to identify
the scope of collateral intended to be <covered by security
agreenents. General intangibles, for instance, has a very broad
meani ng under N.D.C.C. § 41-09-06: *“any personal property (including
things in action) other than goods, accounts, chattel paper
docunents, instrunents, rights to proceeds of witten letters of
credit, investnment property, and noney.” The official coment to UCC
Sec. 9-106, however, helps to put the definition in context. It
states that the termincludes any “personal property which is used or
may becone custonarily used as conmercial security.” Inre ONeill’s
Shannon Village, 750 F.2d 679, 682 (8th Gr. 1984) (citing Uniform
Conmercial Code Sec. 9-106 (1972 Oficial Coment), 3 UL.A 181
(1981)) (enphasis added). See Bluxone Street Associates v. Fireman's
Fund Insurance Co., 254 Cal. Rptr. 198, 202 (Cal. C. App
1988) (descri bing the exclusion of tort clainms fromthe provisions of
UCC article 9 as being “because tort clainms do not custonmarily serve
as comercial collateral”) (citations and quotation omtted).

Consequently, the types of collateral intended to be covered by the
UCC are itens that have commercial value and can be sold to obtain
noney to neet the debtor’s obligation. Therefore, it is my opinion
that nontransferable items such as birth certificates, socia
security nunbers, drivers’ licenses, or blank “sight drafts” do not
constitute collateral wthin the scope of the UCC Fi nanci ng
statenents containing only such itens as collateral therefore do not
qualify to be filed under the UCC

- EFFECT -

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.

1 Wiile sight drafts are recognized in North Dakota |aw, especially

with regard to oil and gas and coal |easing transactions (see
N.D.C.C. 88 38-09-15.1 and 38-17-04), sight drafts have been m sused
by certain persons and groups to perpetuate a fraud. See, e.g.,

Federal Land Bank v. Brakke, 417 N.W2d 380 (N.D. 1988).
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